CHAPTER - X

THE NATURE AND ROLE OF THE UN ADMINISTRATIVE TRIBUNAL
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International: organigaticns are the evidence of
the growth and development» of international society during
the 20th century. As a result, there came into existence the
League of Natiors, which was born and died, the United
Nations, and a host of other international agencies of
diverse nature, Their functions are to achieve a variety
Of goals ranging from the preservation of peace to the pro-
tection of human rights, the promotidn of iﬁternational
trade, economic development, anc technical assistance.
However, they all have one important feature in common. They
are all established as corporate bodies., Their corporate
nature has been acknowledged both by the international
community and individual stateé in that both»international
law and states as members of international society have

recognized them as possessing legal personalityl.

Individual states have entered ints agreements
with them based on international and municipal law, as

2 Thie led the international civil servant

corporate bodies,
to become an increasingly ubigquitous anc active figure on the

international stage.

As a result of these develorments, employment

relationship have been created in international scretariats

1. See_Reports of ICJ, 1949, pr. 174, 185 anc 187.

2. See .I1 UN_Treaty cgeries, 1947, p.1l.
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which require regulation and control. There is a great

deal of activity in the field of employment relations,

such as, appointments are made, wheéher by contractor
otherwise . salaries are assigned or changed, benefits

are awarded, decisions are taken regarding promotions

and pensions, and the 1like. To make it éonvenient, there

is need for the total employment relationship to be subjected
to some system of legal regulation and control. The paraties
involved in the emPIOYment relationship , both, adminis-
trations (or management) and employees, require a legal
system to determine their rights and duties and to give

them prbtection where it ic needed.

why should there be an indepencent system of
law governing employment relations in international org-
anizations? These are various practical reasons, such as
international officials are usually recruited from many
nationalities and assigned to serve in @ variety of count-
rieé. It is preferable that all staff should normally be
subject to identical rules, irrespective of where they are
recruited, from where they come, or where they work. Further,
it is essential to preserve the 1ndependence‘of the inter-

national official from national pressures, whether of his .

ewn national state or of any other. This principle is basic

to the oreration of international organizations.3

3. Amerasinghe, C.F., The Law of the Internatioral Civil
cervice, vol.I. (Clarenden kress. Oxford, 1988).

cp. ©-7.
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Though international organisationals generally
have the authority to establish acministrative tribunals
O: submit employment disputes to tribunals established by
other Organizations, the question remains whether it ie
e ssential to eétablish them, It may be asked whether the
employment relations in international organizations require
judicial settlement of employment disputes, if so, such
settlement could not be effecuated through national courts
which already exist and have an established judicial
practice and tradition. There are many defensive arguments
in favour of establishing the tribunals, such as, the
settlement of emplSyment disputes other than by judicial
means was an unsuitable alternative. For the reason that
in any case decision by a political organ, would mean that
the organization was the judge in its own case, So that
a8 proposal to have an Administrative Council at the first
session of UN General Assembly was not accepted. Instead
the General Assembly opted for judicial settlement of
employment disputes for the obvious reason that judicial

machinery was the most desirable.4

Other argument was principle accepted in many
national legal systems and reaffirmed in the Universal
Declaration of Human Rights, This principle Made its emph-

asls that where administrative power was exercisec, there

4. UN Doc. 45, A/C S5/56.
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should be available machinery, in the event of disputes.
to accord a fair hearing and due process to the aggrieved

party.

It may be argued that even 1f judicial body
is essential - national court systems &re available, sO
that it is feally unnece ssary to establish aéministrative
tribunals. One of the strongest contrary arguments to
this view is that most national legal systems * seem toO
recognise that international organizations 3are immune
from their jurisdiction in regard to employment matters
or that employment matter of such organizations are outside

their'jutisdiction. These states are France, Italy, USA

Germany, Argentina, Mexico, chile, Colombia, Syria, Egypt.,

India, Luxembourg and Philippines.

The next argument is that, once the first

- permanent administrative tribunal was created, this

naturally w0ula have provided a persua51on for thisanabure%&y

ohher tribunals to be

cre ated.

No doubt the existence of the Inte rnational
Labour Organization Administrative Tribunal (ILOAT) which
had originaily been the League .of Nations Admini strative

Tripunal (LXT) was @ powerful reason for the creation of
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the UNAT. Here, a question that may pe raised is why there
should be so man§‘tribunals in existence, The argument

was given that each international organization has an inter-
nal law which gOberns the relations between the organiza-
tion andé its staff. The internal law of one organization
may be differenf from that of another. In these-oircumst—
ances it is not éurprising that many organizations have

decided to have their own administrative tribunals.5

The matter concerning the establlshment of an
administrative tribunal for the United Nations to adjudicate
on any complaint* lodged against the Organization by an
of ficial in connection with the fulfilment of the termc of
his contract.’was considered as early as 1945 by the Pre=-
paratory Commission of the United Nations and by its

6 Ihe Preparatory Commission recommended

Executive Committee.
in its report, the creation of a tribunal on 23 December 11945,
and the general Assembly gave effect to this recommenca-
tion concerning an admini strative tribunal by authorizing

in Resolution 13(I), adopted on 13 February 1946 on the

recomme ndation of the Fifth Committee, The re solution asked

5. Amerasinghe, C.F., The law of the International Civil
Sservice, pp. 42-47.

6. Report of the Executive Cormittee of _the _Preparatory
Commission, UN Doc. PC/EX/113/Rev. 1.1945, p.83.




L

206

- -

the Secretary General to appoint a:small advisory Committee
including the repreééntative of the staff, to draft fori
submigsion, a statute for an administrative tribunal., Pur-
suant to the General Assembly Resolution 13(I), the advisory
Committee submitted a report containing a draft statute,
which was placed before the second paft of the first session
of the General Assembly by tﬁé Secretary General.7 }urther,
when the matter was not discussed in the General Assembly,

the Secretary General submifted his Report on the Establi sh-
ment of fhe UN Administrative Tribunal to the 4th session

of thefGeneral:Assembly on 21 September 1949.8 The report of
the Secretary‘ééheial was referred to the Fifth Committee by
the General Assembly; The Fifth Committee first arranged a
géeneral discussion on the subject and latter on proceeded to an
article byka?ti;ie discussion anéd vote on the statute.

The Fifth éaﬁﬁi;iée approved the draft statute as a whole

on 8 November 1989 by 39 votes to 2, with 2 abstentions ,

and recommended it for adopting in its Report to the General

Assembly.9

The Geperai Assembly considered and accepted the

the'Report with certain amendments proposed by some countries

7. UN Doc. A/986, Report of the Secretary General, 1949, PD.
56-146.

9. UN Doc. A/1127, Report of the rifth Committee pp. 167-72.
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solution 351 (IV) establishing
unal was adopted by the Generai

by 48 votes to none, with no

ed its Rules of concuct on 7 Jure

1950, which were subsequently amended on 20 December 1950

and again on 20 December
1955, 4 December 1958, 14
and 3 October 1972.10

Though it was

to make use of the ILOAT instead. Even though,

establishment of the UNAT,

1951, 9 December 1954, 30 November

September 1962, 16 October, 1970,

the original intention to have

ialized agencies by the UNAT,

the delay 4in segting it up some specialized agencies decided

after the

most of the specialized agencies

preferred to accept the jurisdiction of the ILOAT, for the

reason, they feared that the UNAT would not be permanent.

However, some agencies decidec to accept the jurisdiction of

UNAT. At present, the UNAﬂ
ding, UNRWA, UNICEF, UNDE,

It also has jurisdiction t

has jurisdiction over the UN (inclu-
UNIDO, And UNEP ), ICAO, anc IMO.

0 hear disputes arising out of the

Regulations of the UN Joint Staff pension Fund of which the

UN, ICJ, FAC, IAEA, ICAO,

wIlpPC, ICI1TO, GATT, ICCROM

10. rmerasinghe, C.F., The

I1LO, UNESCO, WHO, WMO, IMO, I1U,

andéd IFAL are members.11

Law of the International cCivyil

Service, vol.I, pp. 56

-570

11. Ibid.
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The UNAT is composéﬁ of seven members, no two
<+ of whom may be national of éﬁé same state. However, only
three of them try any particular case and others may sit
without voting., The members are appointed by the Generai
Assembly of the UN for 3 years and may be reappointead. A
member appointed to replace a member whose term of office
has not expdred holds office for the remaining of his

predecessors term. The members of the Tribunal elect their

president and two Vice-President from among them-selves.

The sfatute of the UNAT igs silent on the profe-
- ‘ ssional qualiﬁiﬁhtions of judges and even non-lawyers
| | may be app°iéf;aias judges . Ané so Members of the Tribunal :
are selected often from among members of delegations to
the UN,” who may:notkeven be lawyers. The Secretary General
provides theﬂiéibunal with an Executive Secretary and such
other staff as may be cohsidered necesgsary. No member of
the Tribunal can be dismissed by the Gemeral Assembly unless
the other members are of the unanimous opinion that ke is
~¥ uﬁsuited for further service. In case of a resignation of
a member of the Tribunal, the resignation must be addressed
to the Présidept of the Tribunal for transmission to the
Secretary Genéral. The Secretary General of the United Nationsv
is responsible to make the administrative aevangements necessary

for the functioning of the Tribunal.12

12 . Ibid. statute of the UNAT. pp. 1017-1018.
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.. The judgments of UN Administrative Tribunal
are finél and binding and judicial in nature. There is no
Oother forum to which an appeél can be made. Though, the
statute of the UNAT do not state that its decisions are
binding, by the very nature of tts purpose for which it
has been get up, its decisions are regafded as binding.
The Tribunal dées not give advisory opinions, nor does it
. mediate or concitiate, The ICJ in the effect of Awards

of Compensation case, in connection with the nature of the

UNAT ang its decisions, stated ;

: , “This examination of the relevant provisions
» of the statute shows that the Tribunal is
' established, not as an advisory organ or a
mere subordinate committee of the General
Assembly, but as an independent and truly
judicial body pronouncing final judgements
without appeal within the Limited field of
~4ts, function, According to a well-established
- and generally recognized principle of law,
a judgement rendered by such a judicial body is
re-sjudicata and has binding force between the
parties to the dispute®,.13

In the same case, the 1CJ later on stated that
this judgement based on the content of Article 10 of the
A Tribunal's statute, final and without appeal. The statute
dces not peimit any kind of review, and the United Nations
Organization becomes legally bound to carryout the judgement -
and to pay the compensation awarded tb the staff member., It

follows that the General Assembly , as an organ of the

- 13. Report of ICJ ,1954, p. 47.
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United Nations must likewise be bound by the judgement.14

The ICJ also made it clear that this meant that
the UN could not refuse on any grounds to execute the judg-
ments of the UNAT and its judgménts is clearly spplicable
to the Judgmeqts of other international administrative
tribunals, as far as the binding and final nature of their
declisions is concerned. At the same time Judgments bind

the organizations and all their organs.

The Statute of the UNAT provides that the judg-
- ments of the tribunal must state the reasons upon which

they are based and ICJ agreed with this view.15

The statutes of two tribunals, the UNAT and

ILOAT, provide for reference of decisions of these tribunals

to the ICJ for a very special kind of review. However, this
o reference to the ICJ is not by way of appeal. It affords,
by a special procedure, an opportunity to have the ICJ
prbnounce on certain specific matters and the scope of
review is very limited (Article 11 of the UNAT statute
and Article XII of the ILOAT statute ) such review has
unsuccessfuliy been requested in two cases decided by the T

16 17

UNAT and in one case decided by the ILOAT,

14. Ibid.
15. Report of the ICJ, 1973, p.166.
— 16. Report of the ICJ, 1973, & 1982 p.166 & p.325 respectively.

| 17. Report of the ICJ, 1956, p. 77.

~
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Though, the nature of judgments of tribunal
are final and binding on the organizations, however, there

is no further procedure for enforcement of judgements within

organizations., Thus, it seemed to be clear that all the

cards are in the hands of the organizations. as no enforcement

'cean be levied by staff members against them. However, whether

as a result of the advisory opinion of the ICy 1n the
Effect of Awards of compensation case or not, there do not
seem to have been any severe problems connected with the
carrying out of judgments, There may sometimes be rumblings
as a result of grave dissatisfaction on the part of an
organization with a juagment of a tribunal, and by and large

judgments of tribunals have been fully executed. 18

Although, statute of any international tribunal
doee not generally place any specific aaministrative power
outside the circle of judicial control by limiting the juris-
dic.tion of tribunal, however, the issue has beem raised
whether certain admini strative powers are outside the juris-
dictional boundaries of tribunals., There were two areas for
which qneStion is raiséd, internal administrative procedures
and disciolinary issues, Regarding the case of internal

admini strative matters, it seems to have been understood in .

18. Amerasinghe, C.F. The Law of the ID International Civil
Service, p.80
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the discussion in the sixth Committee of the UN Preparatory
Commiesion that the tribunal would not deal with matters

6f internal aéministration which would go before internal
bodies within the Secretariat and in which the Secretary
General's decigion would be final. And for other matter,
the Fifth Committee at the time of drafting the Statute of
the UNAT stated that the tribunal would not have juris-
diction in diéciplinary cases unless suchbcases came within

the terms of Article 21 of the Statute.19

In case of diaciplinary matters, the UNAT early
dispelled any confusion that it woulé not exercise judicial
control inﬁsuch cases when it actually came to know in Gordon
and a series of other cases, after examining the facts, that
the administrative authority had acted illegally in imposing
disciplinary éanbtions on staff members. for thisrreason.
not only is/thérexercise of disciplinary powers by adminis-
trgtive authorities traated as subjecte to review by tribunale,
most tribunals deal with disciplinary powers as quasi-judicial
powers which are subject to total judicial control rather
than as purely discretionary powers which are subject only -

to limited review.

Regarding the matters of internal administrative

-

‘procedures, the UNAT treated the case as not justiciable

19. UN Doc. A/1127, the Report of the Fifth Cormitteg, 1949, pars
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by the tribunals, For thds reason, in one of the cases the

UNAT refused to decide upon the destructieon of an administ-
rative‘documént. while in another made it clear that a
committee established by the Secretary General was an inter-
nal administrative body upon the procedure before which it
would not pronounce, Moreover, it was not the case that the
tribunals, were withing to overlook what would have been
illegalities, only ¥or the reason that they arose out of internal
administrative procedures. On the other hand, Levinson did
create a problem in so far as the tribunal refused to examine
alleged procedural irregularities before an internal advisory
committee set up by the Secretary Gemeral of the UN to make
recommendations on dismissals, Later on, it was deemed ghat

the Qpproach_ggken in Levinson would not be followed as, simce
the case ﬁasvdécided. tﬁere have been no cases in which tribunals
have excluded matters from their jurisdiction or purview on
the basis that they arose out of internal administrative proce-
dures., The reason given for this was that why staff members
should, be deprived of safeguarcs they'wbuld otherwice enjoy,
solely due to the administrative authority had exercised;power
which might be regarded as related to internal administrative

procedures.20

20. Amerasingha, C.F. The Law of the International Civil service,

PP. 2614263,

et
o
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However, no legal guldelines exist~sdeeCting
the decision making process of the gecretary general and the

officials to the requirements of "“due proce€ss w2l

Although
"due process of law" is a basic principle of all recognized
legal systems, it was not introduced in the UN Secretariat

either by the Charter or the Staff Rules and Regulations.

This concept was for the first time introduced
and developed by the UN Administrative Tribunal (UNAT) in
certain areas of personnel administration which have had

a significant effect on many aspects of personnel policy.

Although the essence of "due process® is quite
well known, it may be relevant here to give a brief definition
of the term, *“Due process" has come to mean & law that hears
before it condemns, that proceeds on enguiry, and renders
judgment only upon trial, URAT has given the term a broader
applicability so as to include not only the procedures of
judicial bodies and quasi- judicial administrative bodies,
but also atleast some administrative acts and decisiaon

making processes.

The major areas of personnel administration in
which UNAT has made considerable impact might now be

analysed.

The first such sphere has been in the procedure

followed in case s of termination of a permanent appointmernt

for unsatisfactory service. Although review of appointments
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of the staff members holding permanent service contracts,
upon the completion of the first five years of service,

has always been a function of the appointment and Promotion
Board (APB) whose procedures should have guaranteed a

measure of "due process", this was not the case where the

Secretary General terminated perdanent éppointments on ground

of unsatisfactory service . In a sergées of judgmeénts, UKAT

laid down that a permanent appointment can not be terminated

exCePtkunder the staff regulations, which enumerate precisely

the reasons for the termination, and the decision has to be

reached by means of a complete, fair and reasonable procedure.

The case of Gilman Vs. Secretary General (1966)

involved the termination of a permanent appointment on the

recommendation of the APB for unsatisfactory service ané poor

record of attendence. In this case, the APB stated that the

staff member's service had steadily Geteriorated, thus disreg-

arding a periodic report concerning a two year periods that
showed that the applicant had maintained a high standard

of efficiency. Regarding attendence, in her record, annual

leave had been acded to sick leave. The tribunal, decided

therefore , that the case shall be remanded for correction
of procedure since a complete fair and reasonable procedure
taking into account all the facts of the case had not been

followed.22

————

22, UNAT Juagment No. 98.

|
1

;
;
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In the case of termibnation of probationary
appointments , the contested issues were often that of
proper procedures of a competent body. The case of Reynado
Vs. The secretary General (1970‘)23 involved a decision by
the Secretary General to terminate the gpplicants probation-
‘ary appointment under staff Regulation 9.1(C) on the grounds
of. fallure to meet standards of performance and unsultable
conduct., In the case in poiht, the Board had before it a
periodic report questioning the judgement and the quality
of work of the applicant, who, however, contested these
negative\fundings. In the case of a conte sted pariodic report,
the head‘of the“department should conduct an investigation
which had not been conducted in this case. As regards the
grounds of unsuitable conduct, it was based on confidential
and privileged statements made before the Joint Appeals Board.
The decision to terminate the appointmenton this ground was
thus founded on a misuse of information confidentially presented.
The tribunal concluded that the applicant had been denied
the prbtection.afforded by the administrative instruction
(ST/AT/115 ) and thereby deprived of a fair anc re asonable
procedufe pbefore the termination of his appointment. The
tribunal maintained that he should be awarced monétary

for the injury suffered.

23. UNAT Judgment No. 138,
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M Another field where UNAT has made a significant
contribution in developing ' concepts of due process" was in

the sphere of equal right of all members of - the staff

the proper defence in cacses of disciplinary prdceedingso it

may be recalled that under staff Rule 110,3(a), staff members

serving at Headquarters or at the United Nations Office in

.Geneva can not be subject to disciplinary measures until the

matter has been referred for advice to Joint Disciplinary
Committee (comprising representatives of the staff). However,
staff serviﬁd away from New York and Geneva was subject to
disciplinary measures without the sgfeguards of the procedﬁre

of the Joint Disciplinary Committee.

The Leading case of zang-Atangana N,V.S. the
Secretary General (1969)24 involved the disciplinary measures
imposed on a staff member holding a fixed term contraét ~and
serving in a United Nations f£i6d office. As this staff member
was not assured of the guarantees provided by reference to
the Joint Disciplinary Committee, the tribunal went on to lay
down the principle that whatever the historical reasons that
have limited this procedure to New York and Geneva , "It is
necessary to establish an equivalent procedure- for other
staff members, so that all staff are given equal protection®.
The tribunal decided for compensation to be paid to the

aprplicant for the injury he had suffered.

24. UNAT Judgment No. 130,
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The third area in which the tribunsl has successfully
applied concept of "due process" is that relating to the procee-
dings of the Advisory Board on compensation claims Judgment
Nos. 103, 114, 120 and 200. They all involved cases where the
applicant had challenged - decisions whereby the Secretary
General approved recommendations made by the Advisory Board
on Compensation claims on the ground that the procedure followed
by the Board did not meet the requirements of "due process".

The tribunal found that the procedure followed by the Advisory
Board failed to meet the requirements of due process and the.

cases were remanded for correction of procedure,

Inspite of many areas where UNAT failed to make
a dent in personnel policy, the Tribunal has performéd an
important task in introducing concepts of falr procedures, of
equal rights to protection, proper defence, and of the right

to be heard.
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CONCLUSTION ‘ -

As a result of ﬁistorical experiences right from
1804, when an official was appointed as an international
civil servant to control the navigation of the Rhine officials
of the League of Nations, and staff of the United Nations and
its specialized agencies and other ailied international orga-
nization, came to be know as 1nterﬁational civil servants,
Which is an integrated body of international officials, loyal

to the international agency and ready to discharge faithfully

‘the international obligations incumbent upon them.

The United Nations Charter, signed on June 26,
and enforced on October 24, 1945 was not quite a new and
sudden development, it was rather the actualization of the
ideas of an internmational unity that hac been germinating
during the past several years., It was in Greece that the
idea of making an organization of states was felt as back
as 1400 ago. However, the actual concept came into being in
1306 . when Pierse Dubois, a political philosopher articulated
the need for a confederation of the Princes of Europe with
a Council and a court under the rule of the Holy Roman Impiré-
After the creation of international organizations, the

need for an international Secretariat was felt to perform

some essential duties like, making physicai arrangements for
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meetings, preparing conference documents, and keeping records.
For this reason an international secretariat has its history

since the international conferences were he 1d.

One of the first questions that the Freparatory
Commission had to consider was whether the Secretariat should
be organized on the functional basis or in relafion to the
organs, which it had to serve, Inspite of the Charter's support
for the organization of Secretariat in relation to the organs,
functional basis was appteciated. For the reason that there
were some of the work of the Secretariat, like the registra-
tion of treaties, which did not relate to the work of any
particular organ and many of the services to be provided were

by their nature common to all organs.

The UN secretariat is a functional wheel, which
makes available all kinds of assistance required by different

organs and agencies of the United Nations in performing their

functions.

In the context of recruitment the concept of
occupations and occupational groups is used to identify and
establish pools of candidates with coméarable qualifications,
experience and skills, suitable for posts within a given
occupational group. The key to successful recruitment is

career development. In UN Secretariat, the officials

aprointed on permanent basis to make their career stable
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are termed as career based stégf, whereas the officials
appointed for periods less than five years are referred

to as fixed term staff, The merit is the priority of the
Charter in the employment of the staff. Which has been
reversed to the point that the paramount consideration in
recruitment has become geographical distribution., While the
highest standards of efficiency, competence and integrity

have become secondary in significance.

The 1986 was the year when the financial emergency
of the UN had threatend to bankrupt and enfeeble the United
Nations. It was perhapé the worst, the UN has ever faced in ?
its forty years old history. This crisis forced that Secretary
General to announce a series'of economic measures in capital
expenditures, programmes activities and personnel matters
like freeze in recruitment and suspension of all promotions
for six months. In addition, on 19 December 1986, members
acting by consensus in the General Assembly, approved 71
.recommendations contained in the report of the Group of

Eighteen.

: The International Civil Service Commission was
requested by ACC and FICSA in 1975 to consider a number of
urgent problems, like grading of posts and job classification’

in the UN Secretariat. which the staff of the UN Common System
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were facing fornérlong time, The Commission holding 24 séssions‘
from 1976 to 1987 had studied the grading of posts to protect
the remuneration of the staff in the professional and higher
categories. The commission took the decision in 1987 to

lower down the margin between the salary leQels of the two
services i.e, United Nationq and comparators federal civil
services, below 115 in fiscal year 1988. The other area
covered in this study is the jobeclassification. The Commission
had taken up examination of this system for solving the problems

relating to classification of Occupation groups, all profe ssional

| category posts in the secretariat, relationship between the

duties of post and the gr ade,

The United Nations Administrative Tribunal was
establi shed on 24th November 1949 by the General Assembly.
The judgments of UN Administrative iribunal are final, binding
and judicial in nature, There is no other forum to which an
appeal can be made. The fribunal has performed an important
task in introducing concepts of fair procedures, of equal
rights to protection, proper defence, and of the right to
be heard.

It is not claimed: that all the problems have been
overcome in this work, nevertheless, an attempt has been
made to prepare as comprehensive an account of the administrative
problems of the Secretariat as pcessible with the help of

authentic records of assignec periogd,
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